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Introduction

In Queensland, the Criminal Code Act 1899 (Qld) (Criminal Code) deals with the main sexual
offences while the Evidence Act 1977 (QId) (Evidence Act) and the Criminal Law (Sexual Offences)
Act 1978 (QId) (Sexual Offences Act) set out the special rules for dealing with the evidence of victims
of sexual offences.

Rape and Attempted Rape

Sections 349 and 350 of the Criminal Code deal with rape and attempted rape.

Rape is broadly defined to be all forms of penetration of the vagina, anus or mouth. In theory, no one
form of penetration is any more serious than the other. The offence is gender neutral, which means
that both men and women may commit rape or be victims of it.

A person rapes another if the person without consent:
e has unlawful carnal knowledge of another (see below) or

e penetrates the vulva, vagina or anus of another to any extent with an object (e.g. a bottle) or any
body part other than the penis (e.g. a finger) or

e penetrates the mouth of another with the penis to any extent.

The legal definitions of vagina, vulva, penis and genitalia include surgically constructed genitalia so
as to recognise post-operative transgender persons.

The offence of rape is punishable by life imprisonment.

Carnal knowledge

Carnal knowledge is defined in ss 1 and 6 of the Criminal Code to mean vaginal or anal intercourse
that is complete on penetration to any extent. It does not include penetration for a proper medical,
hygienic or law-enforcement purpose.

Consent

At a trial, the prosecution must prove lack of consent beyond reasonable doubt. Consent must be
freely and voluntarily given by a person with the cognitive capacity to give consent.

The term ‘cognitive capacity’ recognises that a person must have the ability to understand the nature
and effect of giving consent, though it does not equate to legal capacity. Some factors that impact
upon a person’s cognitive capacity to consent include youth, intellectual impairment or intoxication.

Consent may not be obtained by force, threat, intimidation, fear of bodily harm, exercise of authority
(e.g. where the accused is in a position of trust or authority) or fraud. The fact that an accused person
is married to the complainant does not prevent them from being prosecuted for any sexual offence.

Sexual assault is an alternative verdict to rape (i.e. if charged with rape, an accused may be convicted
of sexual assault). Unlawful sodomy and incest are also available as alternative verdicts to rape.
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Attempted rape

It is an offence to attempt to rape a person. The maximum penalty is 14 years imprisonment.
‘Attempt’ is defined in s 4 of the Criminal Code to mean where a person intends to commit the
offence, but does not actually complete the commission of the offence.

Sexual Assault

Section 352 of the Criminal Code deals with sexual assault.
The offence of sexual assault occurs where a person:
e unlawfully and indecently assaults another
e procures another person without their consent to:
o commit an act of gross indecency
o witness an act of gross indecency.
The maximum penalty is 10 years imprisonment, or 14 years if there is a circumstance of aggravation.

The offence of sexual assault can include conduct involving penetration, as well as other sexual
touching or indecent conduct not involving penetration.

Indecent assault

‘Indecent’ is not specifically defined in the legislation. The case law indicates that what constitutes
indecency is to be judged by prevailing community standards.

Gross indecency

The Criminal Code does not define the meaning of ‘gross’, but it has been held to have its ordinary
dictionary meaning of plain, evident or obvious.

Assault with intent to commit rape

It is an offence to assault a person with intent to commit rape (s 351 Criminal Code). This offence is
punishable by a maximum term of 14 years imprisonment.

An assault is any touching without consent. The assault does not have to be of a sexual nature.

Indecent acts

Section 227 of the Criminal Code deals with indecent acts.

It is an offence to wilfully do an indecent act in public or to wilfully do so in any place with intent to
insult or offend any person. The maximum penalty for this offence is imprisonment for two years.

The Queensland Court of Appeal has held that there should be some bodily act that is indecent,
judged by prevailing community standards. It is a defence to show that the indecent act was not done
wilfully, or in a public place, or with the requisite intent to insult or offend.
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Procuring Sexual Acts by Coercion

Section 218 of the Criminal Code deals with procuring sexual acts by coercion.

Procuring sexual acts by threats or intimidation, by a false pretence or by administering to a person, or
causing them to take, a drug or some other thing intending to stupefy or overpower them to enable a
sexual act to be engaged in is an offence that is punishable by up to 14 years imprisonment. Section
218(4) of the Criminal Code defines ‘procure’ as to knowingly entice or recruit for the purposes of
sexual exploitation.

Female Genital Mutilation

Section 323A of the Criminal Code deals with female genital mutilation.

It is an offence punishable by up to 14 years imprisonment to perform female genital mutilation on
another person. Consent by the person being mutilated is not a defence. Sexual reassignment
procedures and medical procedures for genuine therapeutic purposes are not caught by the provision.
Body piercing is not intended to be caught by this section.

Section 323B of the Criminal Code makes it an offence to take or to arrange to take a child under 18
years of age from Queensland with the intention of having female genital mutilation performed on the
child. The maximum punishment for this offence is 14 years imprisonment.

Sexual Offences against Children and Persons with an
Impairment of Mind

Special categories of complainants to sexual offences include children and persons with an
impairment of mind.

For offences of rape and sexual assault, the absence of consent is a crucial element of the offence.
Where the victim is a child or person with an impairment of mind, the law deems that that person is
not capable of giving consent.

Offences where consent is not an element
Offences under the Criminal Code where the absence of consent is not an element include:

e unlawful sodomy with or of a person under 18 or a person with an impairment of mind
(punishable by life imprisonment (s 208))

e indecent treatment of children under 16 (punishable by 20 years imprisonment (s 210))
o unlawful carnal knowledge of children under 16 (punishable by life imprisonment (s 215))

e abuse of persons with an impairment of mind (punishable by 14 years imprisonment for unlawful
carnal knowledge and 10 years imprisonment for indecent treatment (s 216))

e using electronic communication (e.g. email, internet chat rooms, SMS messages) to procure
children under 16 to engage in a sexual act, or to expose children under 16 to any indecent matter
(the latter as defined in s 1) (punishable by 10 years imprisonment (s 218A)); grooming children
under 16 (punishable by five years imprisonment (s 218B))
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e incest (punishable by life imprisonment (s 222))

e maintaining a sexual relationship with a child under 16 (or under 18 in the case of sodomy)
(punishable by life imprisonment (s 229B)).

If the child is over the age of 12, it is a defence for the accused to prove that they honestly believed on
reasonable grounds that the child was of or above the age of 16 years (or 18 years for sodomy).

For most of these offences, the offence is aggravated (more serious) and the accused is liable to a
harsher penalty if the child is under 12 years of age, is a lineal descendant of the accused or is under
the accused’s guardianship or care.

Similarly, circumstances of aggravation exist in relation to offences involving persons with an
impairment of mind.

For those offences involving a person with an impairment of mind, it is an excuse for accused persons
to prove that they honestly believed on reasonable grounds that the person did not have an impairment
of mind, or that the behaviour constituting the offence did not in the circumstances constitute sexual
exploitation of the person with an impairment of mind.

Pornography and other Prohibited Visual Material
Child pornography offences

Sections 228A to 228D of the Criminal Code set out child pornography offences including the
making of child exploitation material, and distributing and possessing such material.

‘Child exploitation material’ is defined in s 207A (Criminal Code) to mean material that, in a way
likely to cause offence to a reasonable adult, describes or depicts a person, or a representation of a
person, who is (or apparently is) a child under 16 years:

e inasexual context (e.g. engaging in a sexual activity)
e inan offensive or demeaning context
e being subjected to abuse, cruelty or torture.

For the purposes of sentencing, s 9 of the Penalties and Sentencing Act 1992 (QId) states that an
offender convicted of a ‘child images offence” must serve a sentence of actual custody unless
exceptional circumstances exist.

Observations and recordings in breach of privacy

Section 227A of the Criminal Code makes it an offence to observe or make a visual recording
(moving or still image) of another person without their consent when they are:

e ina private place (e.g. a toilet, bathroom, communal change room or bedroom)

e engaging in a private act (e.g. using a toilet, showering, undressing or engaging in an intimate
sexual activity not usually done in public).

It is also an offence under this provision to engage in covert up-skirt filming. This has been
introduced in response to the widespread availability of mobile phone cameras, video cameras, digital
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cameras and the internet, and due to heightened privacy concerns. The maximum penalty for these
offences is two years imprisonment.

Distributing prohibited visual recordings

It is an offence under s 227B of the Criminal Code to distribute a visual recording without the consent
of the person visually recorded that was made in circumstances described above. ‘Distribute’ includes
communicate, send, supply, transmit, make available and attempt to distribute. It is punishable by a
maximum penalty of two years imprisonment.

Medical Examination after a Sexual Offence

Whether or not a complainant makes a formal police complaint, it is important that the complainant
be medically examined as soon as possible after the assault so as to:

e detect and treat any physical injuries, especially internal injuries that may not be readily apparent
o test for sexually transmitted diseases and/or pregnancy
e collect forensic medical evidence for the purposes of a possible prosecution.

A timely forensic medical examination is often a key item of evidence for police and prosecutors. The
examination may involve an internal examination, DNA testing and the recording of any injuries. The
kinds of specimens that may be taken include combings of pubic hair, vaginal or anal swabs to test for
presence of semen, scrapings from under the fingernails and saliva.

Proof of physical injury
It is not necessary for the Crown to prove that physical injuries were caused to the complainant,

though any evidence of physical injury will be considered to be corroborative (supportive) of the
Crown’s case.

The law still allows the defence to comment on a lack of physical injury, which may be relevant to the
circumstances of the case. For example, the statement given by the complainant might indicate that
injuries would be expected and, in that case, the absence of injury might be a cause for comment by
the defence.

Making a Statement after a Sexual Offence

If the complainant decides to make a formal complaint to police, they will be asked to make a detailed
statement about the alleged assault. The statement will later be provided to the defendant as part of the
process of prosecution disclosure. If the matter proceeds to trial, the defendant is entitled to cross-
examine the complainant about the contents of their statement.

The complainant may have a support person present throughout this process.

It is the complainant’s choice whether to proceed with a formal complaint or not. A complainant may
report an alleged sexual offence and then decide that they do not wish to continue with it. While the
decision to prosecute any offence (i.e. to proceed to take the matter to court) is always ultimately up
to the police and the Crown, it is most unlikely that a complaint would be proceeded with in
circumstances where the complainant has indicated they do not wish to take the matter further.
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The Prosecution to a Sexual Offence

The Crown on behalf of the state conducts prosecutions for rape and sexual assault. This means that
complainants do not have their own legal representation and their interests are pursued by the police
or the Crown Prosecutor or another lawyer from, or on the behalf of, the Office of the Director of
Public Prosecutions.

The prosecution must prove the guilt of the accused to the criminal standard of beyond reasonable
doubt.

The prosecution have an obligation to disclose to the defence all of the evidence (including the
complainant’s statement and the results of any forensic or medical examination) that they rely on to
prove the charge.

Defences to a Sexual Offence

The most common defences to a sexual offence are:

e consent—the accused argues that the complainant consented to the sexual act or that the accused
honestly and reasonably believed that the complainant consented

e identity—the accused denies being the person who allegedly assaulted the complainant.

Section 24 of the Criminal Code provides the accused with the possible excuse from criminal
responsibility that they held an honest and reasonable but mistaken belief that the complainant was
consenting.

In relation to attempted rape, it is sufficient that the accused’s belief is only honestly held (i.e. it need
not also be reasonable) as s 4 of the Criminal Code requires that the accused has the intention to
commit the offence. An honest belief in consent (even if not reasonable) is inconsistent with an
intention to commit rape.

Evidence in Sexual Offence Proceedings
Evidence of complainants

Special rules of evidence apply in relation to complainants (including children) to a sexual offence.

The court may disallow or excuse witnesses from answering any improper questions the court
considers to be misleading, confusing, annoying, harassing, intimidating, offensive, oppressive,
repetitive or phrased in inappropriate language.

In deciding whether to disallow a question, the court must take into account particular characteristics
of the individual witness (i.e. any mental, intellectual or physical impairment the witness has and any
other relevant matter including age, education, level of understanding, cultural background or
relationship to any party to the proceedings) (s 21 Evidence Act).

Special provisions apply to children who are witnesses in certain proceedings (including for sexual
offences).
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Adult complainants to sexual offences may now be declared special withesses. Children under 16 are
automatically declared to be a special witness.

If a witness is a special witness, the court may make any of the following orders:

o that the accused be excluded from the court or obscured (e.g. by a screen) while the witness is
giving evidence or while the witness is otherwise required to be present

o that all persons other than those specified by the court be excluded while the witness is giving
evidence

e that a person approved by the court be present to give emotional support to the witness while
giving evidence or while they are otherwise required to be in court

o that the witness give evidence in a room other than the room in which they are sitting and from
which all persons other than those specified by the court are excluded

e that the witness give videotaped evidence or evidence via a closed-circuit television link

e any other orders the court considers appropriate including rest breaks for the witness or a
direction that questions for the witness be kept simple, be limited by time generally or by number
on a particular issue.

Preliminary complaint evidence

Generally, evidence of a statement made to another person is not admissible. One exception to this
rule is evidence of a recent (or fresh) complaint in trials for sexual offences. Section 4A of the Sexual
Offences Act permits a witness to give evidence of what a complainant said to them very soon after a
sexual assault was alleged to have occurred. This rule of recent complaint is based on the historical
notion that the complainant of a sexual offence will complain to someone about the assault at the first
reasonable opportunity.

The evidence of a recent complaint does not prove any fact in the case (e.g. whether the complainant
did or did not consent), but may act to support the complainant’s credibility.

Section 4A of the Sexual Offences Act provides that evidence of how and when any preliminary
complaint was made by the complainant about the alleged commission of the offence by the accused
is admissible in evidence, regardless of when the preliminary complaint was made. The court can
exclude the evidence if it is satisfied that it would be unfair to the defendant to admit it (s 4A(3)
Sexual Offences Act). A ‘complaint’ is defined to include a disclosure and a ‘preliminary complaint’.
A preliminary complaint means any complaint made prior to the complainant’s first formal witness
statement to a police officer given in anticipation of a criminal proceeding in relation to the alleged
offence (s 4A(6) Sexual Offences Act). Examples include a complaint made to a parent, teacher or
school guidance officer.

Evidence of sexual experience

Under the Sexual Offences Act, the circumstances in which a complainant may be asked during trials
for sexual offences about their sexual experience with the accused and other persons, as well as their
general sexual reputation, is very limited. Questions and comments about the complainant’s sexual
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reputation are prohibited entirely (s 4 Sexual Offences Act). Questions of the complainant regarding
their prior sexual history with either the accused or any other person may only be asked with the leave
(permission) of the court (s 4 Sexual Offences Act).

Cross-examination by the accused in person

An unrepresented accused is prohibited from cross-examining in person any children under 16 years
of age, persons with an impairment of the mind and victims of sexual offences or violent crimes (s
21N Evidence Act). These persons are called protected witnesses (s 21M Evidence Act). A grant of
Legal Aid will be given to an accused to allow cross-examination of these witnesses by a lawyer (s
21P Evidence Act) (see generally ss 21L-21S Evidence Act).

Proceedings in private

Proceedings for sexual offences usually occur in closed court.

Section 5 of the Sexual Offences Act excludes members of the public from the courtroom when the
complainant is giving evidence about an alleged sexual offence. Publication of the complainant’s
identity is also prohibited (s 6 Sexual Offences Act).

Confidential Counselling Records of Sexual Offence
Victims

Persons who are victims of sexual offences often seek counselling or other assistance as part of their
recovery process. Counsellors generally keep notes or records of these counselling sessions. In a
number of instances, defence lawyers seek to obtain access to a complainant’s counselling records by
way of subpoena with a view to using them as a further source of information upon which to base
questions to the complainant at the trial (e.g. in an effort to damage the complainant’s credibility by
disclosing evidence of drug taking, mental health issues, inconsistent statements or the quality of the
complainant’s memory of the offence). Some states in Australia have introduced legislation to protect
the confidentiality of counselling records (no such legislation exists in Queensland), and the
admissibility of such records is determined on a case-by-case basis.

Victim impact statements

Under ss 15(1) to 15(9) of the Victims of Crime Assistance Act 2009 (Qld), at the time of sentencing
an accused for any sexual offence, the prosecutor may inform the court of the harm that has been
caused to a victim of the crime (see also the chapter on Assisting Victims of Crime).

The usual way in which this is done is by the tendering of a Victim Impact Statement (VIS). A VIS is
a written statement that is signed and dated, and contains particulars of the harm caused to the victim
of the offence. Medical reports, drawings, photographs and other images may be attached to the
statement. A VIS may be prepared by the victim or another person (depending on the victim’s age and
capacity). It is not mandatory for a victim to prepare a VIS. A lack of a VIS does not lead to the
inference that the offence caused little or no harm to the victim.
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Legal Notices
Disclaimer

The Queensland Law Handbook is produced by Caxton Legal Centre with the assistance of volunteers
with legal experience in Queensland. The Handbook is intended to give general information about the
law in Queensland as at July 2016. The content of the Queensland Law Handbook does not constitute
legal advice, and if you have a specific legal problem, you should consult a professional legal advisor.

External links

The Queensland Law Handbook provides links to a number of other websites which are not under the
control of Caxton Legal Centre. These links have been provided for convenience only and may be
subject to updates, revisions or other changes by the entities controlling or owning those sites. The
inclusion of the link does not imply that Caxton Legal Centre endorses the content, the site owner or
has any relationship with the site owner.

Limitation of liability

To the maximum extent permitted by law, Caxton Legal Centre and the contributors to the
Queensland Law Handbook are not responsible for, and do not accept any liability for, any loss,
damage or injury, financial or otherwise, suffered by any person acting or relying on information
contained in or omitted from the Queensland Law Handbook.

Copyright

The content of this website is subject to copyright. You may use and reproduce the material published
on this website provided you do not use it for a commercial purpose, the original meaning is retained
and proper credit and a link to the Queensland Law Handbook website is provided. If the material is
to be used for commercial purpose, permission from Caxton Legal Centre must be obtained.
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